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ost payments of

United States source

fixed or determinable

annual or periodical gains,

profits, and income (e.g. divi-
dends or rental income) to a
foreign person are subject to a
30 percent tax imposed on the
gross amount so long as such
income is not attributable to a
U.S. trade or business of such
foreign person.

The Internal Revenue -
Code makes exceptiors for
investment-type interest (e.g.,.

-interest on bank deposits and
treasury or corporate bonds)
and most capital gains. In addi-
tion, U.S. tax treaties typically
reduce or eliminate the 30 per-
cent tax.

‘When -applicable, the tax is
collected by way of withhold-
.ing on the amount paid. Where
the tax liability is satisfied at
source, a foreign taxpayer is

_generally not required to file a

U.S. income tax return with the-

Internal Revenue Service

‘amounts withheld during th

(IRS). Instead, information
about the payment and any
amount withheld is reported to
the IRS by the payor of the
income, the withholding agent, -
who makes an-annual return
(on Form 1042) for the total

calendar year. The withho
agent must also file a Form
1042-S with the IRS, reporting
the total amounts paid to each
beneficial owner during the

- year, and must furnish a-copy

of such form to the beneficial
owner. A withholding agent is
personally liable for any tax
requiréd to be withheld.

RULES

Under current rules a for- '

eign person must provide a

Form W-8 (various types of

‘which are discussed below) to a

U.S. payor as evidence of its
foreign status. A payor making
a payment to a foreign person
may generally rely on such
statement to reduce the rate of
wrthholdmg, when applicable.
‘Form W-8BEN (Certificate
of Foreign Status of Beneficial
Owner for Umted States
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Withholding) would be provid-
ed to a withholding agent or

" payor by a beneficial owner of

certain types of income to

- establish foreign status, to

claim that such person is the

beneficial owner of the income

for which the form is being fur-
nished, and if applicable, to
claim a reduced rate of, or
exemption from, withholding

as a resident of a foreign coun-

try with which the U.S. has an
income tax treaty.

- Form W-8IMY (Certrﬁcate
of Foreign Intermediary,
Foreign Partnership, and
Certain U.S. Branches for
United States Tax Withholding)
would be provided to-a with-
holding agent or payor by a for-
eign intermediary, foreign part-

_nership, and certain U.S.

branches, either to make repre-

' sentations regarding the status
of beneficial owners of the
_amount paid or to transmit

appropriate documentation to

_the withholding agent

SPECIAL =
There are specral rules -
regarding the application of

' treaty benefits for “hybrid™

entities (i.e., entities that are
considered corporate entities
_under the laws of one treaty
jurisdiction and “fiscally trans-
parent” entities under the laws
of another treaty jurisdiction).
In general, though, the “benefi-
cial owner” of the income of a
corporate entity, the owner who
is required to provide Form W-
8BEN, should be the entity
itself and not the shareholders.
“Beneficial owner” for
these purposes is defined as
the “person who is the owner

of the income for tax purposes’

and who benefi(:ially owns that

income. A person shallbe
“treated as the owner of the
income to the extent that it is
* required under U,S. tax princi-

ples to include the amount :
paid in gross income..

As the ceruﬁmtlon rules
drscussed above are relatively

" new (the last regulations in thrs

area were substantially. amend-
ed in 2000 and, a5 discussed
below, additional amendments
are antlcrpated) confusion. .

 oftentimes leads t6 U.S, finan-

cial institutions and other pay- |
ors requesting unnecessary.
information of payees. For-
example, some payors request

iinformation regarding the -
_shareholders of:a corporate

entity. However, as discussed -
above, in most cases; thie beneﬁ-
cial owner should be the corpo-

‘rate.entity and not 1ts share—
holders.

This is an area of the. U S
tax law which leads to.great

confusion amongst foreign
individuals, U.S. financial insti-

tutions, and-the IRS. Dueto

- these compliance challenges,

the IRS continies to increase
its focus in this area and plans
to issue proposed regulations |
in the next several months that
will-outline a process of check- -

-ing Forms W-8 against a third- -

party database from credit rat-
ing agencies, banks, financial
institutions,.and other public
and private sources, in an
effort to increase compliance.
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